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Plaintiffs. DECLARATION OF KEVIN SHENKMAN 

sient IN SUPPORT OF PLAINTIFFS’ 

r OPPOSITION TO DEFENDANT'S 
“MOTION FOR ORDER (A) REJECTING 

ry OF SANTA MONICA, and DOES 1| PLAINTIFFS’ UNTIMELY SERVICE 
ah ig hae aii S || ARGUMENT BASED ON ABSENCE OF 
ANY PREJUDICE; AND/OR (B) 
Defendants. GRANTING RELIEF UNDER CODE OF 
CIVIL PROCEDURE SECTION 473(b)” 


Hearing Date: June 19, 2018 
Time: 8:30 a.m. 
Dept.: 28 


Trial Date: July 30, 2018 
[Assigned to the Honorable Yvette Palazuelos] 
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SHENKMAN DECLARATION 





|, Kevin I. Shenkman, declare as follows: 
l. | am an attorney duly licensed to practice law before all courts of the State 
of California and I am a partner with Shenkman & Hughes PC, attorneys of record for 


Plaintiffs in the above-captioned case. The facts set forth in this declaration are within 



























my personal knowledge and, if called as a witness, I could and would competently testify 
as follows: 

2. A true and correct copy of a page from the United States Postal Service 
website is attached hereto as Exhibit A. A true and correct copy of a page from the 
ShippingEasy website is attached hereto as Exhibit B. As explained in Exhibit B, 


“Priority Mail Express” was “[flormerly known as Express Mail.” As explained in 


10 
11 || Exhibit A, only “Priority Mail Express” includes an “overnight guarantee.” In contrast, 
12 ||non-express “Priority Mail” ships in the same time as “First-Class Mail” — 1-3 business 
13 || days. 
14 3. At the conclusion of the hearing on March 31, 2018, Defendant’s counsel 
15 ||(Tiaunia Henry) requested (on the record) that Plaintiffs serve their opposition to 
16 || Defendant’s summary judgment motion by email. In response, I initially noted that the 
17 || opposition papers were voluminous and that I would be immediately returning to my 
18 || office that morning to complete the opposition papers to be filed that afternoon, and 
19 || therefore would not have time to scan and email all of the opposition papers that same 
90 |\day. I was also ill that day so everything was more difficult. The Court suggested that 
91 || Plaintiffs could at least email the opposition brief, and I agreed. Later that day, all of 
9? || Plaintiffs’ opposition papers were sent to Defendant’s counsel by mail. Further, upon 
93 || returning to my office, I scanned and emailed the conformed copy of Plaintiffs’ 
24 || opposition brief to Defendant's counsel. The next day I also scanned conformed copies 
95 || of all of the other opposition papers and emailed those to Defendant’s counsel. In each 
26 || instance, Defendant’s counsel politely acknowledged receipt of the documents, which 
27 || had to be sent in several emails due to their size. True and correct copies of emails from 
28 





SHENKMAN DECLARATION 

















Defendant’s counsel acknowledging receipt of the documents Ms. Henry had requested 


be sent by email are collectively attached as Exhibit C. 

4. Contrary to Defendant's suggestion, Plaintiffs have been prejudiced by 
| Defendant’s failure to provide sufficient notice for its summary judgment motion. As 
demonstrated by Plaintiffs’ opposition brief, Plaintiffs used every bit of the twenty pages 
afforded to them under Cal. R. Ct. 3.1113(d). Indeed, the initial draft of that opposition 
was well in excess of twenty pages, and I spent significant time revising that opposition 


to reduce its size, and even had to eliminate substantive arguments in that process. Part 


of those twenty pages of argument was Plaintiffs’ argument that the summary judgment 
motion had insufficient notice in violation of Section 437c(a)(2) of the Code of Civil 
Procedure. If that section had not been necessary, Plaintiffs would have made additional 


— 
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12 || arguments in their opposition brief in the space that was otherwise taken up addressing 
13 || the motion’s procedural defect. 

14 


Executed this 18th day of June, 2018, in Malibu, California. 


Li 





Kevin Shenkman 





SHENKMAN DECLARATION 


EXHIBIT A 


ALERT: AS OF APRIL 30, USPS.COM NO LONGER SUPPORTS OUTDATED BROWSE... 


Mail & Shipping Services 


Service Details Quick Compare 





Priority Mail Express 


Overnight Guarantee" 
Delivering 7 days a week, Priority Mail Express® is our fastest domestic service for time-sensitive 


letters, documents, or merchandise. Guaranteed overnight scheduled delivery to most locations, 
including PO Boxes™, or your money back’. From $24.70 at Post Office™ locations and online. 


Ship Online Learn More 





Priority Mail 


Shipping in 1-3 Business Days 


Get more for your money with Priority Mall@ shipping in 1, 2, or 3 business days? based on where 
your package starts and where it’s being sent. A variety of Priority Mail Flat Rate® options eliminate 
the need to weigh items up to 70 Ibs. From $6.70 at Post Office locations and online. 


Ship Online Learn More 





First-Class Mail 


Mail in 1-3 Business Days 


First-Class Mail@ is an affordable mail service for standard-sizeq, single-piece envelopes weighing 
up to 3.5 oz, and large envelopes and small packages weighing up to 13 oz with delivery in 3 
business days or less. Fromm $0.50 at a Post Office. 


Buy Stamps Lear More 


USPS Retail Ground 


2-8 Business Days* 


Retail Ground@ is a reliable and economical way to ship5 less-than-urgent deliveries ana oversized 
packages. From $6.70 at a Post Office. 


Using Retail Ground 
Good for packages too large for Priority Mail Express and Priority Mail delivery. 


Includes USPS Tracking® 


Only available at USPS Post Offices. 


NOTE: Department of Defense employees overseas may send packages to the U.S. using Retall 
Ground through Click-N-Ship@. 


Sending Military & Diplomatic Mail 
Rules & Restrictions 
Available for shipments up to 70 lbs and up to 130 Inches in combined length and girth. 


Large, lightweight packaging is subject to oversize pricing. 
Download USPS Pricing Files 


Prepare Mail & Shipments 


Media Mail 


Media Mail® is a cost-effective way to send media and educational materials. This service has 
restrictions on the type of media that can be sent. From $2.66 at a Post Office. 


Using Media Mail 
What can you send using Media Mail? 

Books (at least eight pages) 

Printed music and test materials 

Video and sound recordings 

Printed educational charts 

Medical loose-leaf pages and binders 

Computer-readable media 

NOTE: Video games, computer drives, and digital drives do not qualify for Media Mail prices. 
Rules & Restrictions 


Maximum weight is 70 Ibs. 
Media Mail Eligibility Standards (DMM 173.4.0) 


Media Mail Prices - Commercial 


Disclaimers 


1, Exceptions apply. For details, visit the Domestic Mail Manual, Back 


9. Scheduled delivery date depends on origin, destination, and drop-off time. 
sstrictions apply. For additional information, visit the Price Calculator. 





3. In most cases, the expected delivery date printed on your receipt or 
provided at checkout will refiect a delivery time of 1, 2, or 3 business days 
and is based on origin, destination, and drop-off time. The expected 
delivery date does not come with a money-back guarantee. Back 


4. The timeliness of service to or from destinations outside the contiguous 
U.S. may be affected by the limited availability of transportation. Back 


5. Available for Zones 5-9, up to 70 lbs. Prices in Zones 1-4, up to 70 Ibs, are 
only for the mailing of hazardous materials, live animals, or other items 
required to be shipped by ground/surface transportation. Oversized USPS 
Retail Ground available for Zones 1-9, up to 70 lbs, when measuring over 
108 inches but not more than 130 Inches in combined length and girth. 


EXHIBIT B 


Support «Community ShippingEssyApp Blog Try ShipoingEasy FREE Sign in 


satel a 


USPS Priority Mail vs Priority Express Mail: Differences Between Each Service Follow 


Ematee Mame St POS OT | pede Sey mit 


pany for” That's definiiety the cose with Pricety Mail Express!  dedwers on ifs promise to get there faa? AM the gare, Ponty 
Mail ia @ tremendous value and far trade-off of cost ws speed 


Priory Mad is the United States Postal Services slandard ae bernce. Packages Laually actiee to (ner Gomesic 
d@eshnaton witen 1-3 pusiness Gaya Traned eves vary depending on how fie fhe peerage fae to oe cadivened 
from fi ongun. Howrver, it's imporuant to keep mn mind that thes ts O0La Guaranteed aefnice. So there's no recourse 
i packages ane delayed 

Procity Mail in the ines costly option of the two. Thane are also Qreaber options, mckcrng: severe! Flat Plate ooo 


Formerty known os Express Mail, Priority Mail Express a USPS's fastest stupgeng wervice. Depending on he 
Gadance a shipment rust travel, USPS wll make 8 serves commitment of 1 to 3 fsrwees Gaye for Gormesbc 


Overnight actaduled delvery by 10:30 am is sinc available to most U.S. addresses, inctuding PO Bouse. As of 
Scr, the fee for this service is $4.00 per parce! TIP: sooess res apton wn ShpaingEwsy from ihe Oedvery 


Mos! importantly, (nia 5 a Guirenteed servien. If ie package is delivered after the guaranteed Geavery Gale, yo. 
aan apoly for a refund of postage pam) Refunds clams must be fled at iho Post Office wrens you Groped off tm 


Pricety Mail Express os lerubed to afew Flat Rate ereiope options and weight-based raises 


Priority Mail Priority Mall Express 
Domenie 1-3 Dunes ays Domestic 1-3 buses cays, 
10° Sam ($5.00, 
Delivery Timedine sederredtierasl 8:00 Gumbaean dit Overnaght by ($5.00 par parcel) 
Guaranteed on-bme delivery Ko ve 
Domestic: up ta $100 Domeshc up t $100 


international up io £200 internasonal up to $700 


EXHIBIT C 


Re: - ‘att.net Mail 6/18/18 11:09 AM 


Re: 
To: “Kevin Shenkman" <shenkman@sbogiobal.net> 

> On May 31, 2018, at 9:35 PM, Kevin Shenkman <shenkman@sbegiobal net> wrote: 

> <pna - opposition mpd 

This essage Tay Contain confidential and privileged information. Itt has been sent to you in error, please reply to advise the sencler of the error snc 


—a=7== 


https:/ /mail,yahoo.com/neo/b/message?search= LasesX7136sfZasgE6...CAMRawVVYTHNkyNWTsPFrPSqvMFDt7aRWaepView= laview= printhenc=auto Page 1 of 1 


RE: Re: = ‘att.net Mail 6/18/18 11:04 AM 


RE: Re: 
To: "Kevin Shenkman" <shenkman@sbogiobal.net> 
Ce: “Milton Grimes” <miltgnim@ aol.com “‘robertrubins!@ gmail.com” <robertrubins!@ gmail.com 


Thank you. 


GIBSON DUNN 
Gibson, Dunn & Crutcher LLP 


333 South Grand Avenue, Los Angeles, CA 90071-3197 
Tal +4 senate 7708 : se #1 213.228 TOS 





From: Kevin Shenkman «shenkman@sbcgiobal.net 
Sent: Friday, June 1, 2018 4:03 PM 
To: Henry, Tiaunia <THenry@gibsondunn.com> 
Ce: Milton Grimes <miltgrim@aol.com>; robertrubinsf@gmail.com; Marci Cussimonio <mecussimonio@parrislawyers.com>; Rex Parris 
errparris@partislawyers.com> 
Subject: Rie: 





Sons nday, June 1, 2018 10:23 AM 
Subject: RE 


Tanks again Tor Sen! ig thie Coes Onn of Piz intitts op oositic Oho te ty SO Te ET ee. Lan Os is thc) Grall Uy 
OUrtesy COO Oi Iie borer Tie Tero EOS CoO Pi WOuld greatly abor ela t and. of course. we would OO Th aie Wien Dur Pet 
Thanks in advance for considering it. 

Thaurtia A. Hoe-rury 


GIBSON DUNN 


333 South Grand Avenum, Los Angeles, CA §0071-3197 
Tel #1 213.220.7705 + Fax +1 213.220.6705 





Sent: Thureday, May 31, 2018 9335 PM 








https:/ /mail.yahoo.com sneoib/message?searchs 1fs~sX7136s{ZasgE6...4MRaWVVYTHNKyNWTEPFrPSavMFDU7 ARM GD View MViEw=PrINiSeacn ai Page 1 of 2 


RE: Re: = ‘att.net Mail’ 6/18/18 11:04 AM 








This message may contain confidential privileged information. If it has been sent to you in error, please reply to advise 


https://mall,yahoo.com/neo/b/message?search= Las—sX7t36sfZasgE6...C4MRawVVYTHNKyNWTsPFrPSqvMFDt7aRWoapView= léview= printhenc=auto Page 2 of 2 


Re: - “att.net Mail’ 6/16/18 11:07 AM 


Re 
To: “Henry Tlaunia® <THenry@gibsondunn.com> 
Ce: *Mition Grimes* <miligrim@aol.com> “robertrubinsf@gmail.com* <robertrubinst@ gmail.com> 


6Filea 21M Download All 
oe i a ee | 
| I 


Gecpen gegen geagen |Seceen | | Soca ects 
a pe | 1 | | | Gec part part =| dee 
eo '§ i 6.pdl | | Ppt | Spd 5 pei 


part 2 





Ce: Milton Grimes critgrm@ao com>;  roberwonst@gma. com" irc com>; Marci Cussimonio 
Sent: Friday, June 1, 2018 4:02 PM 





Here you go eat Te 


From: “Henry, Tiaunia® nabinoasiont coaches 
To: Kevin Shenkman < | | 
Cc: Milton Grimes <miltgrim@aol.com=; oberwakicatthaiiall com" <robertrubinsf@gmail.com>; Marci Cussimanio 
<mcussimonio@parislawyers.com>; Rex Parris <rparris@parrislawyers.com>; "Scolnick, Kahn A.” 
<KScolnick@gibsondunn.com> 

Sent: Friday, June 1, 20718 10:23 AM 

Subject: RE: 


Thanks again for sending the courtesy copy of Plaintiffs’ opposition to the City's motion for summary judgment. Can you please also email us a 
courtesy copy of the supporting materials this morning? We would greatly appreciate it and, of course, we would do the same when our reply 
is due next week, 





Thanks in advance for considering it. 
Tiaunia M. Henry 


GIBSON DUNN 


Gibson, Ounn & Crutcher LLP 
333 South Grand Avenue, Los Angeles, CA 90071-3187 
Tel #1 213.229.7705 = Fax #1 213.229.6705 





Sent: Thursday, May 31, 2018 9:35 PM 

To: Henry, Tiaunia <THenry@gibsondu | 
Ce: Milton Grimes <miltgim@aol.com, robertrubinet @ gmail.com: Marci Cussimonio <mcussimoni 
Parris <rpanris@parnisiawyers.com 

Subject: 








https: / /mail.yahoo.com/nea/ b/message/search= L&s=3X7t36sf2asgE6...C4MRawVVYTHNKyYNWTsPFrPSqvMFDt7akWoapView= Léview= printdenc=auto Page 1 of 2 


Re: ~ ‘att.net Mail 6/18/18 11:07 AM 


This message may contain confidential and privileged informs: . If it has been sent to you in error, please reply to advise 





httos:/ /mail,.yahoo.com neo b/message?search= Ld&is=sX7136sfZasgE6...C4MRawVVYTHNKyNW TsPFrPSqvMFDt7 aRWodpView= Laview=printhenc=auto Page 2 of 2 


Re: - “att.net Mail 6/18/18 11:06 AM 


Re: 
To: “Henry Tiaunia” <THenry@gibsondunn.com 
Ge; “Milton Grimes” <mitignim @ aol.com “robertrubine! @ gmail.com” <robertrubins! @ gmail.com 


SFiles $W2MB Oownloed Al 
hie .in POF 206 SY 112KR) | |6PDe SMB | POP 5 MB. 


| ety deci bev staiement shennan 
part 3. pe deci pat pos pdt pal Geel pot 
and part 3 





To: “Henry, Tiaunia* <THenry@gibsondunn.com> 

cS Mitton erable porirss. sinkiinacons com>: “robertrubinsf@gmail.com" <robertrubinsf@gmail.com>; Marci Cuss: 
sussimoniog lawyers.com>; Rex Parris <rparris@pamnisiawyers.com> 

Sent: Friday, June 1, 2018 4: 14 PM 

Subject Re: 


part 2 











From: Kevin Shenlonan <shen narvé 
To: “Henry, Tiaunia* <THenry@gibsondunn com> 
RN ee bertrubins' inst? 












Sank: Fiidey, dine: 2018 4:02 PM PM 
Subject: Re: 


Here you go (pert 1} .. 


From: “Henry, Tiaunia” dale inal 

To: Kevin Shenkman —_ ark ed) 

Co: Milton oo <mitgim@ao) com>: roberrinstOgma.con <robertrubinst@gmall com>; Marci Cussimonio 
— ers.cor awyers.com>;: "Scolnick, Kahn A.“ 








<kScolnick@olbaondurst com> 
Sent: Friday, June 1, 2018 10:23 AM 


Subject: RE: 

Thanks again for sending the courtesy copy of Plaintiffs’ opposition to the City’s motion for summary judgment. Can you please also email us a 
courtesy copy of the supporting materials this moming? We would greatly appreciate it and, of course, we would do the same when our reply 
is dine next week, 

Thanks In advance for considering it. 

Tlaunia Mi. Henry 

GIBSON DUNN 

Plikeee: Pais 2 Pe skebe | 


attps:/ /mail.yahoo.com/neo/b/message?search=14s—sX7t36sfZasgeE6.. (C4MRawVVYTHNkyNWTSPFrPSqwMFDt7aRWodpView= Léview=printhenc=auto Page Lof2 


Re: - ‘att.net Mail’ 


6/18/18 11:06 AM 


LL, i i Re ee 
333 South Grand Avenue, Los Angeles, CA 80071-3167 
~ #1 ishniemradeit vi +121 prominin 





From: Kevin Shenkman <shenkman@sbeglobal.net> 
=a Miss May 31, 2018 9:96 PM 

9; Henry, Tiaunia <THenry @gibsondunn.com> 
Ce: sagnaiab sind wy aidhaecrsnigiah obertrubins 
Subject: 








‘This mieesAige may contain confidential and prilleged information Writ hes been sentto stiaceceiuens advise 
ie Benicar ofthe error and then ininediately delete tis meceage. = wae 


ittps:/ /mall.yahoo.com/neo/b/message?search=14s=sX7136sfZasgE6...C4MRawVVY THNkYNWTsPFrPsqvMFDt7akWoe pView™= Liiview= print&enc= auto Page 2 of 2 
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| STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 











At the time of service, I was over 18 years of age and not a party to this action. | am 
employed in the County of Los Angeles, State of California. My business address is 28905 Wight Rd., 
Malibu, California 90265. 

On June 18, 2018, | served true copies of the following document(s) described as 
SHENKMAN DECLARATION 
on the interested parties in this action as follows: 


Marcellus McRae, William Thomson, Kahn Scolnick, Tiuania 
Henry, Helen Galloway, Daniel Adler 


|| Gibson Dunn & Crutcher LLP 
| 333 S. Grand Ave. 


52nd Floor 
Los Angeles, CA 90071 


BY E- MAIL: Pursuant to the agreement of the parties and the direction of the Court, | emailed the 
above-described document(s) in pdf format. 


I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct. 


Executed on June 18, 2018 at Malibu, California. 





Kevin Shenkman 


| 
~ PROOF OF SERVICE 





